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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VWHERRY, Judge: This case is before the Court on a petition

for review of a notice of determ nation concerning collection
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action(s) under section 6320 and/or 6330 (notice of
determ nation).! Petitioner seeks review of respondent’s
determ nation sustaining a tax lien filing.

The collection action stens fromlate returns petitioner
filed for the 2000 and 2002 tax years. The issue for decision is
whet her petitioner had reasonable cause for his failure to conply
with sections 6651(a)(1) and (2) and 6654(a).

FI NDI NGS OF FACT

Sonme of the facts have been stipulated. The stipulations,

W t h acconpanyi ng exhibits, are incorporated herein by this
reference. At the tinme the petition was filed, petitioner
resided in California.

Petitioner worked as an engineer in 2000 and 2002, reporting
adj usted gross inconme of $120,992 and $83, 069, respectively.
Petitioner failed to tinely file his Federal inconme tax returns
for tax years 2000 and 2002 and failed to tinely pay his tax
liabilities for those years.

For 2000 respondent initially assessed an incone tax
deficiency of $29,436 on April 10, 2006, on the basis of a
substitute for return he prepared pursuant to section 6020(b).
The substitute for return al so showed, and petitioner was

assessed, a section 6651(a)(1l) failure to tinely file addition to

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code of 1986, as anmended and applicable to
t he periods at issue.
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tax of $1,265.40, a section 6651(a)(2) failure to tinely pay
addition to tax of $3,301.50, and a section 6654 failure to pay
estimated income tax addition to tax of $609.06. Petitioner
subsequently, on or about April 23, 2006, filed a Form 1040A,

U.S. Individual Inconme Tax Return, for his 2000 tax year, show ng
atax liability of $21,958. Thereafter, respondent abated $7,478
of his assessnent and reduced the tax deficiency to $21, 958.
Respondent al so abated $1,895.50 of the |ate paynent addition to
tax, reducing the late paynment addition to tax amount to $1, 406,
and renoved the section 6654 addition to tax for failure to pay
estimated i nconme tax.

For 2002 respondent initially assessed an incone tax
deficiency of $37,734 on the basis of a substitute for return he
prepared pursuant to section 6020(b). The substitute for return
al so showed, and petitioner was assessed, a section 6651(a)(1)
failure to tinely file addition to tax of $4,261.50, a section
6651(a)(2) failure to tinmely pay addition to tax of $6,980. 79,
and a section 6654 addition to tax for failure to pay estimated
income tax of $628. Petitioner subsequently, on or about Cctober
14, 2007, filed a Form 1040A for his 2002 tax year, showi ng a tax
l[iability of $20,205. Thereafter, respondent abated $17, 529 of
hi s assessnment and reduced the tax deficiency amount to $20, 205.
Respondent al so abated $4, 382.25 of the addition to tax for late

paynent, reducing the amount to $2, 598. 54.
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On Septenber 4, 2007, respondent mailed petitioner a Letter
3172, Notice of Federal Tax Lien (NFTL) Filing and Your Right to
A Hearing under | RC 6320, advising petitioner that respondent
woul d on the next day file an NFTL for 2000 and 2002. On
Septenber 5, 2007, respondent filed an NFTL to collect the unpaid
tax liabilities. In response, respondent tinely received
petitioner’s Form 12153, Request for a Collection Due Process or
Equi val ent Hearing, dated October 2, 2007. Petitioner checked
t he boxes on the Form 12153 for withdrawal and di scharge of the
tax lien. Petitioner also checked boxes for the collection
alternatives of an installnment agreenent and an offer-in-
conprom se

From February to June of 2008, respondent processed
petitioner’s request, and on May 21, 2008, respondent ultimately
conducted a collection due process hearing by phone with
petitioner, although petitioner had requested a face-to-face
conference. Petitioner requested penalty relief as it relates to
the additions to tax for failure to tinely file and the failure
to tinmely pay on the grounds that he suffered undue financi al
hardship. Petitioner also requested collection alternatives,
i ncluding an offer-in-conpromse, but failed to provide the

request ed docunentation.? Respondent sent a notice of

2The required docunentation included a conpl eted Form 433-A,
Collection Information Statenent for Individuals, proof of
(continued. . .)
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determ nation to petitioner on June 2, 2008, informng himof the
decision to deny penalty relief and sustain the lien filing.
Petitioner filed a petition on July 7, 2008, and an anended
petition on July 31, 2008. This case was set for trial on June
22, 2009, but was continued on the joint notion of the parties.
However, because the requested face-to-face conference had not
been afforded to petitioner, respondent’s San Franci sco Appeal s
O fice agreed to reconsider the case. In a letter dated May 7,
2009, in response to petitioner’s new request for an offer-in-
conprom se, respondent again requested that petitioner provide a
variety of itenms for consideration to the settlenent officer in
San Francisco before the face-to-face conference.® Anpbng the
itenms requested if petitioner still w shed to pursue collection
alternatives was a Form 433-A, Collection Information Statenent

for Individuals, and a Form 656, O fer in Conprom se, both of

2(...continued)
estimated tax paynents for 2008, and delinquent tax returns for
2006 and 2007. Consequently, w thout these itens, petitioner was
not eligible for any collection alternatives.

3Respondent requested ni ne docunents, plus the conpleted
Form 656, O fer in Conprom se, and Form 433-A. The ot her
docunents were: (1) Bank statenents from January 2008 to date;
(2) paycheck stubs for the previous 6 nonths; (3) payoff letters
from nortgage | enders; (4) a copy of petitioner’s current |ease
agreenent; (5) copies of previous 6 nonths of rent paynents; (6)
copi es of previous 6 nonths of nortgage paynents; (7) 2008
Federal tax return; (8) an anended 2002 Federal tax return; and
(9) docunentation to substantiate any nedi cal expenses incurred
during the tax years 2000 and 2002 for treatnent of petitioner’s
former wfe s breast cancer.



- 6 -

whi ch were sent to petitioner with detailed instructions. As a
followmup to the May 7 letter, Settlenment O ficer Deborah Conley
(O ficer Conley) sent a letter to petitioner on May 19, 2009,
scheduling a face-to-face conference for June 16, 2009. This

| etter once again requested that petitioner file delinquent tax
returns and provide respondent with a Form 433-A and ot her
docunents pertaining to his finances and expenses.

Over the next 3 nonths petitioner provided the necessary
docunents to discuss the offer-in-conpromse. During this period
respondent granted additional tinme and reschedul ed the face-to-
face conference with petitioner twice, in order that petitioner
could gather and provide all of the necessary docunents.* A
face-to-face conference between O ficer Conley and petitioner
finally occurred on August 20, 2009.

At the conference petitioner submtted a conpl eted Form 656.
Under the terns of the offer-in-conprom se petitioner offered
$6, 544 as a short-term periodic payment offer, which required him

to pay 24 nmonthly installnments of $272.66.°

‘A face-to-face conference was originally schedul ed for June
16, 2009. On June 4, 2009, petitioner requested that the
conference be rescheduled to a later date. Respondent granted
t he request and reschedul ed the face-to-face conference for Aug.
5, 2009. On July 27, petitioner once again requested that the
conference be rescheduled to a |l ater date. Respondent granted
t he request and reschedul ed the face-to-face conference for Aug.
20, 2009.

SPetitioner originally wote $10,000 as his offer-in-
(continued. . .)
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A condition of the offer, stated on the Form 656 that
petitioner conpleted and signed, explained that he had to
continue to make the installnent paynents while the offer was
being investigated. O ficer Conley further explained to
petitioner that a failure to nake the paynents would result in
the offer’s being deened withdrawn. Petitioner paid the
application fee and made the first installnment paynent at the
face-to-face conference.

On August 20, 2009, after concluding the face-to-face
conference wwth petitioner, Oficer Conley assenbled the offer-
i n-conprom se package and sent it to the offer-in-conpromse unit
in Menphis, Tennessee (Menphis Unit). Petitioner received a
| etter dated Septenber 17, 2009, fromthe Menphis Unit inform ng
himthat his offer-in-conprom se had been recei ved and was bei ng
i nvesti gat ed.

The Menphis Unit reached a prelimnary decision to reject

the offer, conveying this to petitioner in a letter dated January

5(...continued)
conprom se but did so under the erroneous belief that refunds,
such as his stinmulus refund, which the IRS had al ready taken,
woul d be considered as part of his offer. Petitioner nodified
the Form 656 to change the offer-in-conprom se anount to refl ect
t hese anounts.
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15, 2010.° The case was subsequently sent back to respondent’s
San Francisco office for a final determ nation

Petitioner nmade tinely paynents under the terns of the
install ment plan for the nonths of Septenber, October, Novenber,
and Decenber of 2009. However, beginning in January 2010,
petitioner began to fall behind. In a letter dated March 4,
2010, O ficer Conley sent petitioner a notice that paynents for
January and February had not been received and that he owed
$545.32. The letter informed petitioner: “If | do not receive
t he paynent or proof that you made the paynents, per IRC
7122(c)(1)(B)(ii) your offer will be considered wthdrawn.”
O ficer Conley requested that the paynent be submtted by March
19, 2010. The letter also stated that if petitioner wshed to
propose other alternatives he should also submt themto Oficer
Conl ey by March 19. In response, petitioner submtted two
paynents of $272.66 by the March 19, 2010, deadli ne.

Petitioner failed to tinmely submt his March, April, and My
instal |l ment paynents under the terns of the offer-in-conprom se.
In a letter dated June 15, 2010, O ficer Conley inforned

petitioner that she had not received his paynents for March

In the Menphis Unit’'s prelimnary decision to reject
petitioner’s offer-in-conpromse, a clerical mstake was nade as
to the anount petitioner offered. The introduction of the letter
stated that the offer was “in the anount of $1,200.” However, a
further reading of the letter reveals that the decision was based
on an offer of the correct amount of $6, 544.
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April, and May and that he had to submt a paynent of $817.98 by
June 29, 2010, or the offer-in-conpromse would be withdrawmn. In
correspondence dated June 25, 2010, petitioner submtted a single
paynment of $272.66 and indicated that the April and May paynents
woul d be nmade by Septenber 2010.

In a letter dated July 26, 2010, respondent sent petitioner
a suppl enental notice of determ nation sustaining the NFTL. The
letter also stated that the offer-in-conprom se was w t hdrawn
because of failure to conmply with the paynent terns.

OPI NI ON

St andard of Revi ew

Section 6320(a) and (b) provides that a taxpayer shall be
notified in witing by the Conm ssioner of the filing of a notice
of Federal tax lien and provided with an opportunity for an
adm ni strative hearing. An adm nistrative hearing under section
6320 i s conducted in accordance with the procedural requirenments
of section 6330. Sec. 6320(c).

| f an adm nistrative hearing is requested in a lien or |evy
case, the hearing is to be conducted by the Appeals Ofice.

Secs. 6320(b)(1), 6330(b)(1). At the hearing, the Appeals

of ficer conducting it nmust verify that the requirenents of any
applicable law or adm nistrative procedure have been net. Secs.
6320(c), 6330(c)(1). The taxpayer may rai se any rel evant issue

with regard to the Comm ssioner’s intended collection activities,
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i ncl udi ng spousal defenses, challenges to the appropriateness of
t he proposed levy, and alternative neans of collection. Sec.

6330(c)(2)(A); see also Sego v. Comm ssioner, 114 T.C. 604, 609

(2000); Goza v. Conm ssioner, 114 T.C 176, 180 (2000).

Taxpayers are expected to provide all relevant information
requested by Appeals, including financial statenents, for its
consideration of the facts and issues involved in the hearing.
Secs. 301.6320-1(e)(1), 301.6330-1(e)(1), Proced. & Adm n. Regs.
| f a taxpayer’s underlying liability is properly at issue,’
the Court reviews any determ nation regarding the underlying

l[tability de novo. Sego v. Conmm ssioner, supra at 610; Goza v.

Conm ssi oner, supra at 181-182. W review any ot her

adm nistrative determ nation regarding the proposed collection

action for abuse of discretion. Seqo v. Commi ssioner, supra at

610; Goza v. Commi ssioner, supra at 181-182.

|f raised at or before the Appeals hearing by the taxpayer,
a taxpayer’s underlying liability is properly at issue if the
taxpayer “did not receive any statutory notice of deficiency for

such tax liability or did not otherw se have an opportunity to

"The parties stipulated that the underlying tax liabilities
for 2000 and 2002 are not in dispute. However, the Court is not
bound to stipulations as to matters of |aw, especially when the
stipulations are erroneous. King v. United States, 641 F. 2d 253,
258 (5th Gr. 1981); Geene v. Comm ssioner, 85 T.C 1024, 1026
n.3 (1985).
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di spute such tax liability.” Sec. 6330(c)(2)(B). Under section
6330(d) (1) a taxpayer’s underlying tax liability is “any anobunts
owed by a taxpayer pursuant to the tax laws”, including assessed

additions to tax. Katz v. Conm ssioner, 115 T.C. 329, 339

(2000). Petitioner challenged respondent’s assessed additions to
tax. Petitioner did not receive a statutory notice of
deficiency.® Respondent has not shown, indicated, or alleged
that petitioner had an opportunity to dispute the tax
liabilities. Consequently, these underlying liabilities are
properly at issue. See sec. 6330(c)(2)(B)

1. Revi ew De Novo

Petitioner requested relief as it relates to the assessed
additions to tax pursuant to sections 6651(a)(1l) and (2) and
6654(a) on the grounds of reasonable cause. The aforenentioned
sections permt relief fromassessed additions to tax when it is
shown that the taxpayer’s failure to conply was due to reasonabl e

cause and not willful neglect.® See sec. 6651(a)(1) and (2).

8 nasnmuch as petitioner filed delinquent tax returns for
2000 and 2002 reporting tax due of $21,958 and $20, 205,
respectively, respondent was authorized under sec. 6201(a) to
assess said anounts without issuing a notice of deficiency. In
addition, respondent was free to assess the additions to tax
under secs. 6651(a)(1l) and (2) and 6654 without first issuing a
notice of deficiency. See sec. 6665(b).

°No general reasonabl e cause exception exists with regard to
an addition to tax assessed under sec. 6654(a). Relief is
avai |l abl e, however, pursuant to the narrow exception of sec.
6654(e) (3)(B)
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The Court’s standard of review on what el ements nust be present

to constitute “reasonabl e cause” is de novo. United States v.

Boyle, 469 U S. 241, 249 n.8 (1985) (“[What elenents nust be
present to constitute ‘reasonable cause’ is a question of law ").
Whet her those el enents are present in a given case i s a question
of fact. 1d. The burden of proving reasonabl e cause and | ack of
willful neglect rests on the taxpayer. 1d. at 244.

A. Section 6651(a)(1): Failure To File a Tinely Return

Section 6651(a)(1l) inposes an addition to tax for failure to
file atinmely Federal incone tax return unless the taxpayer can
denonstrate that such failure is due to reasonabl e cause and not
due to willful neglect. The Code does not define reasonable
cause nor willful neglect. However, the regul ati ons expl ain that
reasonabl e cause for the failure to file a tinely return exists
i f the taxpayer exercised ordinary business care and prudence but
was unable to file his return within the time prescribed by |aw.
Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs. The term“w || ful
negl ect” has been read as neani ng “conscious, intentional failure

or reckless indifference.” United States v. Boyle, supra at 245.

Respondent determ ned that petitioner is liable for an

addition to tax under section 6651(a)(1) for tax years 2000 and

The anmpunt of the addition to tax is 5 percent of the
anount required to be shown as tax on the return for each nonth
or portion thereof that the delinquency continues, up to a
maxi mum of 25 percent. Sec. 6651(a)(1).
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2002. The parties stipulated that petitioner filed late returns
for both of the years at issue, filing his return for 2000 in
2006 and his return for 2002 in 2007. Petitioner was assessed a
tax liability of $21,958 for 2000 and $20, 205 for 2002.

Petitioner sets forth two argunments as to why he had
reasonabl e cause and was thus excused fromfiling a tinely return
for the tax years 2000 and 2002: (1) Petitioner clains to have
suffered undue financial hardship, and (2) petitioner experienced
t he prol onged sickness and illness of an i mediate famly nenber.
Wthout venturing into whether petitioner actually did suffer
undue financial hardship, we reject the argunent that reasonable
cause due to financial hardship is a basis to abate additions to
tax. Under the standard of “ordinary business care and prudence”
set forth in the regul ations, petitioner was not excused from
tinmely filing even if he would have been unable to pay. One’s
ability to pay a tax liability has no bearing on the ability to
file one’s tax return. Sec. 301.6651-1(c)(1), Proced. & Adm n.
Regs. Ordinary business care and prudence required petitioner to
file his return tinely and address the inability to pay the
liability as a separate issue.

Petitioner also alleges reasonabl e cause because of prol onged
sickness and illness of an imediate famly nmenber. |In the Ninth
Circuit, where this case woul d be appeal abl e absent a sti pul ati on

to the contrary, a taxpayer’s or a nenber of his imedi ate
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famly's serious illness can constitute reasonabl e cause. Van

Canp & Bennion v. United States, 251 F.3d 862, 867 (9th G

2001); see United States v. Boyle, supra at 243 n.1; sec.

301.6651-1(c)(1), Proced. & Adm n. Regs. The Court of Appeals
for the Seventh Circuit has determned that “the type of ill ness
or debilitation that m ght create reasonabl e cause is one that
because of severity or timng nmakes it virtually inpossible for
t he taxpayer to conply--things |ike energency hospitalization or

ot her incapacity occurring around tax tinme.” Carlson v. United

States, 126 F.3d 915, 923 (7th Cir. 1997).

Petitioner provided sone nedical billing records of his
former wife, who he was married to during the tax years at issue.
The records indicate that she underwent a mastectony in the end
of April 2002 and then possibly had reconstructive surgery
related to the mastectony in July 2002.% When determ ning
whet her a taxpayer had reasonabl e cause due to serious illness of
an i medi ate famly menber we consi der whether “tax duties were
attended to pronptly when the illness passed”. Internal Revenue
Manual pt. 20.1.1.3.2.2.1(3)(G (Nov. 25, 2011). W synpathize
with petitioner and his fornmer wife regarding her previous health

probl enms. However, the two procedures occurred approximately 1

“petitioner’s fornmer wife's treatnents for cancer did not
begin until 1 year after his 2000 Federal incone tax return was
due, and therefore did not constitute reasonabl e cause for his
failure to tinely file the return for the 2000 tax year.
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year and 8 nonths, respectively, before the filing deadline that
petitioner m ssed.

Even if we give petitioner the benefit of the doubt that his
former wwfe’'s ailnents precluded the tinely filing of his 2002
tax returns by April 15, 2003, petitioner did not file his 2002
tax return until October 2007, nore than 5 years after his forner
wfe s |last procedure. Petitioner was required to pronptly file
his return for 2002 once his former wife’'s illness had passed;
petitioner offered no evidence to show that his forner wife was
still ailing until October 2007. W also note that petitioner
did not attenpt to conply with his duty to tinely file his 2002
Federal incone tax return by requesting an extension of time to
file.

During this tinme petitioner still managed to conduct the rest
of his financial affairs with ordinary business care and
prudence, such as paying his nortgage on tine. He was also able
to performthe essential functions of his day-to-day activities,

i ncludi ng going to work and nmaki ng an incone in excess of

$100, 000 during the 2002 tax year. See Wight v. Conm ssioner,

T.C. Meno. 1998-224, affd. w thout published opinion 173 F.3d 848
(2d Gr. 1999). W conclude that petitioner has failed to
establish reasonabl e cause to abate the addition to tax pursuant

to section 6651(a)(1) for 2000 or 2002.
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B. Section 6651(a)(2): Fai lure To Pay Amount of Tax

Section 6651(a)(2) inposes an addition to tax for failure to
pay the amobunt of tax shown on the taxpayer’s Federal incone tax
return on or before the paynent due date, unless such failure is
due to reasonabl e cause and not due to willful neglect.? A
failure to pay will be considered due to reasonable cause if the
t axpayer makes a satisfactory showi ng that he exercised ordinary
busi ness care and prudence in providing for paynent of his tax
liability and was neverthel ess either unable to pay the tax or
woul d suffer undue hardship if he paid on the due date. Sec.
301.6651-1(c)(1), Proced. & Adm n. Regs. Petitioner asserts the
sanme reasonabl e cause argunents for section 6651(a)(2) as he did
for section 6651(a)(1l)--undue financial hardship and the
prolonged illness of an imediate fam |y nenber.

I n determ ni ng whet her the taxpayer was unable to pay the
tax in spite of the exercise of ordinary business care and
prudence in providing for paynent of his tax liability,
consideration will be given to all the facts and circunstances of

the taxpayer’s financial situation. Van Canp & Bennion v. United

States, supra at 867. For the sane reasons we found that

12The sec. 6651(a)(2) addition to tax is 0.5 percent of the
anmount of tax shown on the return, wth an additional 0.5 percent
per nonth during which the failure to pay continues, up to a
maxi mum of 25 percent. The 5-percent failure to file penalty is
reduced to 4.5 percent for any nonth that the failure to pay
penalty is al so assessed. Sec. 6651(c).
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petitioner failed to show reasonabl e cause for failing to file
his Federal returns on tine, petitioner has failed to show that
he exercised ordi nary busi ness care and prudence in failing to
pay his tax liabilities for 2000 and 2002 on ti ne.

Petitioner cannot rely on undue financial hardship alone to
excuse his inability to pay taxes. The regulations require a
show ng of reasonabl e cause even if undue hardship woul d be

suffered. As the District Court noted in Wife v. United States,

612 F. Supp. 605, 608 (D. Mont. 1985), affd. 798 F.2d 1241 (9th
Cr. 1986), opinion anmended, 806 F.2d 1410 (9th Cr. 1986):

“Al nost every non-willful failure to pay taxes is a result of
financial difficulties.” W conclude that petitioner is liable
for the section 6651(a)(2) addition to tax for 2000 and 2002.

C. Secti on 6654(a): Fai lure To Pay Estimated Tax

Section 6654(a) inposes an addition to tax for the
under paynent of any installment of estimated tax.!® The
under paynment addition rate is determ ned pursuant to section 6621
and is applied to the anount of the estimated tax underpaynent
for the period of underpaynent. Sec. 6654(a) and (b). Except

for the narrow circunstances provided for in section

13Sec. 6654(c) (1) requires the paynent of four installnents
of a taxpayer’s estimated tax liability for each taxable year.
Each required installnment of estimated tax is equal to 25 percent
of the required annual paynent.
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6654(e)(3) (A and (B), no reasonabl e cause exception exists to
the section 6654(a) addition to tax.

The narrow exceptions to section 6654(a) provide that an
addition to tax will not be inposed if the Secretary determ nes
that (1) By reason of casualty, disaster, or unusual
ci rcunstances the additions assessed woul d be inequitable or
unfair or; (2) the taxpayer retired (after reachi ng age 62) or
becane disabled in either the taxable year for which estinmated
tax paynents were required or in the taxable year preceding such
year and such under paynment was due to reasonabl e cause and not
w Il ful neglect.

Petitioner asserts the sanme reasonabl e cause argunents for
section 6654(a) as he did for section 6651(a)(1l) and (2).
Petitioner did not introduce any evidence that he was retired,
nor did he put forth any evidence that he was di sabl ed.
Therefore he does not fall into the narrow exception for
reasonabl e cause pursuant to section 6654(e)(3)(B). The record
does not establish that petitioner’s failure to make esti mated
tax paynents for 2002 was due to casualty, disaster, or other
unusual circunstances, and we are not persuaded that the
i nposition of the section 6654 addition to tax woul d be agai nst
equity and good conscience. W conclude that petitioner is

liable for the section 6654 addition to tax for 2002.



D. O fer-in-Conpronise

Petitioner submtted an offer-in-conprom se based on doubt
as to collectability during the face-to-face conference on August
20, 2009. The offer-in-conprom se was a 24-nonth short-term
peri odi c paynent offer made pursuant to section 7122(c)(1)(B)
The paynent offer required petitioner to nake nonthly paynments of
$272.66. Pursuant to section 7122(c)(1)(B)(i) petitioner
subm tted paynent of the first installnment with the offer-in-
conprom se

Section 7122(c)(1)(B)(i1) required petitioner to nake
regul ar paynments during the period respondent was eval uating the
offer-in-conprom se. Petitioner failed to make conti nuous
paynents beginning in January 2010. In late March of 2010
petitioner made his January and February paynents after being
notified by Oficer Conley that a failure to pay would result in
the offer-in-conprom se’s being deened w t hdrawn by petitioner.

Petitioner subsequently failed to make tinely paynents for
March, April, and May 2010. Once again Oficer Conley sent a
letter to petitioner notifying himof the consequences of a
failure to pay and to adhere to the ternms of his offer-in-
conprom se. Petitioner responded by sending in only one paynent
for the nonth of March. W conclude that pursuant to section

7122(c)(1)(B)(ii), petitioner’s continued paynent nonconpliance
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was perm ssibly treated by respondent as a w thdrawal by
petitioner of his offer-in-conprom se.

[11. Concl usion

As detail ed above petitioner is liable for the sections
6651(a) (1) and (2) and 6654(a) additions to tax. Further,
respondent did not abuse his discretion in rejecting petitioner’s
of fer-in-conprom se. Therefore, the notice of determ nation
respondent issued to petitioner dated June 2, 2008, is sustained
inits entirety.

To reflect the foregoing,

Deci sion will be entered

for respondent.




